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SUGGESTIONS FOE THE IMPEOVEMENT OF THE 

LAW OF COPYEIGHT. 

By T. A. EoMBK, London. 

I VENTURE to think that there is a certain amount of appropriate- 
ness in discussing the Law of Copyright in this vacation time. 
It is the law protecting the creators of some of the greatest of 
the amusements of our leisure. 

What jaded solicitor has not experienced the refreshing 
change from the study of the Law Eeports to the perusal of the 
creations of the novelist ? How many of us have not been bene- 
ficially distracted from the discord of litigation by the harmony 
of music, or have not been allured, in thought, from the 
puzzle of the unsettled point of law by the thrilling interest of 
the drama? Who, having escaped betimes from his office, and 
having indulged in the pictorial feast on the walls of the Eoyal 
Academy, has not been mentally wafted into the paradise of the 
Long Vacation by the canvas of the master depicting the keen 
and healthy-looking sportsmen and the eager dogs amid the 
grand Scotch hills ? 

Surely the creators of these and myriads of suchrlike plea- 
sures are worthy of all the assistance we lawyers can give them 
in the improvement of the laws which protect their handiwork. 

Beyond this, the magnitude of the pecuniary interest of 
both authors and publishers involved in copyright property is 
alone sufficient reason for devoting ourselves to the subject. 

The present Law of Copyright is contained, as you know, in 
fourteen Acts of Parliament and a mass of decisions in the 



Courts. The Acts relate to diflTerent subjects of copyright, and 
are for the most part badly drawn and inconsistent. 

No less an authority than Mr. Justice Stephen (who was one 
of the Koyal Commissioners on Copyright) is reported to have 
said of one section of the Sculpture Copyright Act, that it was 
* a miracle of intricacy and verbosity.' The terms of the dura- 
tion of copyright vary for the different subjects, and different 
modes of transfer are provided for each. The Law of Copyright 
is utterly unintelligible to the layman, and can only be grasped, 
after close and special study, by the lawyer. Mr. Copinger, in 
his excellent work on ' Copyright,' has done all that human skill 
can do to render the law intelligible, but, of course, only lawyers 
can do thorough justice to a law-book, however excellent. 

The Law of Copyright has engaged the attention of the 
public and the Legislature for many years past. In 1875 a 
Eoyal Commission was appointed to consider the subject. This 
Commission was composed of many of the most distinguished 
legislators, authors, lawyers, and publishers of the day. It sat 
for a long period, and had before it as witnesses most of the 
eminent men of the day able to throw light on the subject. 
Many of the suggestions in this Paper are those of the Com- 
missioners, and many are my own. The Commissioners, 
amongst their numerous inquiries, endeavoured to ascertain 
whether it would be desirable to legislate with a view to alter 
the existing practice of publishers, which is, in the first place, 
to issue an expensive edition of a work which is only attain- 
able by the vast majority of middle-class readers by means of 
the circulating libraries, and, after considerable lapse of time, 
to issue cheaper editions, and in lieu of such practice to substi- 
tute a system by which the public would be supplied earlier 
with cheaper books. 

One method suggested with this view was what is called 
the royalty system, the effect of which is that the author would 



not have the exclusive right of publication of his work, but 
any person l^rould be entitled to republish the work on the pay- 
ment to the author of a royalty upon each copy published. 

It appeared, however, from the evidence that the change 
from the present system would be a very difficult one, and that 
publishers and authors were wedded to the existing system of 
trade. In view of these circumstances, therefore, the Commis- 
sioners were not inclined to recommend the adoption of the 
royalty system. 

It appeared generally from the evidence of the publishers 
that they are not prepared to depart from their present system, 
which has the advantage of long and tried use. They also con- 
tended that expensive books not commanding large sales could 
not be published under any other system but the present, and I 
must say I agree with them. 

In 1881 a Bill to amend the Law of Copyright was introduced 
in the House of Commons by Mr. Graham Hastings, Q.C., Mr. 
Hanbury Tracey, and Sir Grabriel Groldney. 

This Bill dealt with the whole subject of copyright, and was 
a very good one. Carefully amended in Committee, it would 
have formed a very good copyright code ; but with a Bill like 
the Irish Land Bill in the way, a Copyright Bill had but little 
chance, and it was shelved for that Session. 

This year a Bill dealing with only one branch of the subject, 
namely, * Works of Art,' was introduced by the three last- 
named gentlemen, with the addition of Mr. Agnew. It was 
also a good Bill as far as it went, but it only perpetuated the 
evil of copyright legislation hitherto, that is to say, its piece- 
meal character. The Law of Copyright should be dealt with 
by the construction of a code embracing the whole subject, 
and containing so much of the present law as it is desirable 
to maintain, and such amendments therein as mav be 
expedient. 
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From the fact that there are so many subjects of copyright, 
and from the fact that copyright is not only national, but also 
international, the compilation of such a code would be a diffi- 
cult, but not insurmountable, matter. It should be borne in 
mind that many of the following remarks on one subject of 
copyright are equally applicable to other subjects, but time 
forbids their inclusion. 

The improvements I would suggest, where the existing law 
is deficient or doubtful, are as follows : 

Under the existing law, as you know, anyone can abridge 
an author's work, so long as the abridgment is an independent 
work. It is obvious how such a law encourages plagiarism, and 
the Commissioners suggest that the author alone should have 
power to abridge his work. Similarly to the right of abridg- 
ing books, musical composers may compose adaptations and 
arrangements of the composition of other musical composers, 
i think th,at musical composers should have the sole right of 
adaptation and arrangement of their compositions for voices or 
instruments. It is doubtful in some cases whether a copy of a 
work in any other material than that of which the original work 
is constructed is a piracy. For instance, whether a photograph 
of a group of sculpture would be a piracy of the original sculp- 
ture. These doubts should be set at rest with proper exceptions. 

Every form of copy of a work of art, whether by sculpture, 
modelling, photography, engraving, or otherwise, should be 
included in the protection of copyright. 

Architects bitterly complain that buildings are piratically 
erected from their original designs. Deliberate copies of 
architects' designs, by the erection of buildings constructed 
according to such designs, should be prevented if possible. The 
Commissioners reported that this was impracticable, but I think 
it should be attempted. 

A work, for instance a periodical, may often be projected 



and a title chosen, and it may be wished to protect that title 
from being used by the projector of a rival work. This cannot 
be done. I consider that copyright should be given in the 
titles of subjects of copyright. 

A person employing another to write, compose, prepare, 
or edit for him should .have the copyright in the work. This 
appears to be the effect of the present law, but I think that the 
principle should be authoritatively laid down and extended. 

For the reasons I have given there should be an interim 
power to protect an intended publication. 

Complaints are made by authors and composers against the 
publication of their works by their publishers in an incomplete 
and mutilated form. I think that an author should have a 
right, after having parted with his copyright, to prevent his 
work being published in an incomplete and mutilated form. 
An author should alone have the right to dramatise his novels. 
At present the only way he can protect himself is by publish- 
ing his novel in the form of a play first. The unlicensed 
dramatisation of their novels has been a very sore subject with 
authors. Not long ago^Ouida' wrote to the Times, bitterly 
complaining on this score. 

Foreign authors can only prevent unauthorised translation 
in this country for five years. Foreign authors should have 
better rights of translation and adaptation of their works in 
this country than they have at present, and those rights should be 
of longer duration. An author should have, if possible, control 
over the issue of old editions of his works, when he has pre- 
pared new and improved editions. Much injury is now done to 
authors' reputations by old editions being reissued as the standard 
editions of their works, when they have prepared new editions, 
omitting matter upon which they have changed their opinion 
and containing great improvements on the earlier editions. 
There has been a great deal of controversy, both amongst 
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lawyers and publishers, as to the legal meaning of the word 
'edition,' especially in cases where publishers have agreed with 
authors to edit works for them. Lord Hatherley, when Vice- 
Chancellor Wood, decided, in face of the contention that by 
the stereotyping of a work the publication was in thousands, 
and the technical term ' edition ' was no longer applicable, 
that an edition of a work is the putting it forth before the 
public, and if this is done in batches at successive periods, 
each successive batch is a new edition. Notwithstanding this 
decision, there is still much difference of opinion among pub- 
lishers on the point, and it would be well that it should be 
legislatively settled. 

Newspapers are not included in the Copyright Act by name, 
and the decisions have been conflicting as to whether they are 
included or not. This point should be settled. Of course only 
such parts of a newspaper as are of a literary character should 
be copyright, and not mere news. 

By the present law, contributors to magazines are debarred 
for twenty-eight years from publishing in . a separate form 
articles written by them for such magazines, and during such 
twenty-eight years the proprietor of the magazine may also not 
publish such articles in a separate form without the author's 
consent. This is rather a dog in the manger arrangement, and 
is departed from in practice. A much shorter period of copyright 
would suit the magazine proprietor, and would be fairer to the 
author, the interest in whose work would have greatly evaporated 
in the course of twenty-eight years. 

In the case of musical compositions, very often the copy- 
right in the music is vested in one person, and the copyright in 
the words in another. 

In consequence, the purchaser of one of these rights is always 
liable to be attacked by some unknown possessor of the other. 
I need hardly point out the inconvenience of this state of 



things. I suggest as a remedy that, ip the absence of agree- 
ment to the contrary, where the words are written expressly 
for the music, the copyright in the words in the case of 
oratorios, operas, cantatas^ songs, and other musical compositions, 
should vest in the composer of the music. The payment for 
these diflferent rights, and all subsequent royalties on per- 
formance, could easily be adjusted on the first publication of 
such works, and there would be no confusion afterwards as 
to the person in whom they might respectively be vested. 

There have been many recent complaints from amateur 
actors, and from professional and amateur musicians, by the 
proceedings of individuals who buy up the performing rights 
of dramatic pieces and songs, and make it a business to ferret 
out where such dramatic pieces or songs are intended to be 
performed or sung, and then bring actions against the un- 
suspecting performers, who have no knowledge whatever of the 
existence of any performing right, for the 40s. penalty under 
the Dramatic Copyright Act, and, as the law now stands, 
succeed in recovering such penalties. 

It is obvious that the law operates very harshly on amateur 
performers at dramatic or musical entertainments promoted for 
charitable or social objects. 

The present law goes even further than musicians wish it to 
go, for I gather from the musical profession that musicians 
are anxious to protect their performing right in compositions o 
magnitude, such as operas, symphonies, and cantatas, both for 
their own sakes and for the sake of their publishers, who have 
perhaps given them large prices for such compositions ; but 
that both composers and publishers do not wish to restrict the 
performance of simple songs and instriunental pieces (as dis- 
tinguished from more important instrimiental works), but, on 
the contrary, are interested in them being sung and performed 
as widely as possible. 
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I go even iurther than this, for I think that dramatic 
authors and musical composers would be sufficiently com- 
pensated by the acquisition of whatever they can gain by the 
sale of the copyright, and the copies of their works, with the 
addition of royalties on performance for 'profit only, leaving 
performances for the amusement of the performers^ friends 
or for charitable purpo&es unfettered by the payment of any 
royalty to the composer. 

I understand that the policy of the Copyright Laws is not to 
interfere with the policy of free trade, and the spread of the 
knowledge of literature and the fine arts, more than is necessary 
for securing the monopoly of copyright in favour of the author 
as a reward for his labour ; and I venture to think that, having 
regard to the rapidly increasing numbers of dramatic and 
musical amateurs, the infliction upon them of penalties and 
royalties for the performance of dramatic and musical works 
is against public policy, and I do not believe that it is desired 
by dramatic authors and composers themselves. 

Under the present law a village chorus or an amateur 
orchestra of one hundred performers possibly might inadver- 
tently find themselves liable to a penalty of 40«. each •for 
performing half-a-dozen pieces in the programme, or an aggre- 
gate penalty of ^61,200. I am afraid that greatest of all gifts, 
' charity,' would hardly survive such a blow. In fact, the 
result of a rigorous application of the present law would be, 
that the voice of the village Sims Eeeves and the strings of 
the amateur Paganini would be silent lest the penalty of that 
tiamiliar amount, namely, 408., should be enforced upon him. 
*The man who hath not music in his soul' might rejoice at 
this result, but then we have it from the infallible bard, ' Let 
no such man be trusted.' So we will not trust his opinion. 

In one of the remedies which occurred to me for ensuring 
due notice being given of performing right, I have been antici- 



pated by the Legislature, for by an Act of last Session, the 
proprietor of the copyright in any musical composition first 
published aft^r the passing of the statute who shall be desirous 
of retaining in his own hands the right of public performance, 
shall print on the title page of every copy a notice to the effect 
that * the right of public performance is reserved.' This is 
admirable so far, but it obviously does not remedy all the evils I 
have alluded to. 

A composer can prevent the mutilation of his work by a 
stranger, but it is doubtful whether he can prevent this being done 
by his own publisher. The law should be made quite clear here. 
^^£/ There are legal doubts as to what becomes of the perform- 
fc«^ing right on the publication of a dramatic work as a book, and 
^^^ also whether the performing right can be gained at all if the 
i2,/ piece is printed and published as a book before being publicly 
f^^ performed. These doubts should be allayed. 

Few lecturers probably know that, in order to preserve 
copyright in their lectures, they must give notice in writing to 
two justices living within five miles from the place where such 
lecture is delivered two days at least before it is delivered, and 
few lecturers, if they did know, would go five miles for this 
purpose. 

A notice in the local newspapers to this effect would be 

quite sufficient. The present right does not extend so as to 

prevent re-delivery of the lecture. This should also be protected. 

In the category of lectures, sermons might perhaps be 

included with advantage. 

Amongst the principal subjects with respect to which the 
Law of Copyright requires improvements are paintings, drawings, 
photographs, and sculpture. 

The present Artistic Copyright Act is a sad bungle. Sec- 
tion 1 provides that when any painting, drawing, or the 
negative ot any photograph, shall be sold or shall be executed 
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for another person for valuable consideration, the person so 
selling shall not retain the copyright, unless it be expressly 
reserved to him by agreement in writing, signed (xb or before 
the date of such sale by the vendee, or by the person for whom 
it is executed ; but the copyright shall belong to the vendee, or 
to the person for whom it is executed. 

Now, the obvious intention of the Legislature was, that in 
the absence of a written reservation by the vendee of the copy- 
right in favour of the vendor, the vendee should acquire the 
copyright. This is intelligible enough, but by some unac- 
countable legislative blimder, there follows on a sentence which 
says, * nor shall the vendee be entitled to any such copyright, 
unless at (yr hefcrre the time of such sale an agreement in 
writing, signed by the person so selling, shall have been made 
to that effect. 

Now, the wise effect of all this is that on sales of pictures, 
unless there is a written agreement signed by both vendor and 
vendee at or before the time of such sale — and in ninety-nine 
sales out of a hundred there is no such agreement — the copyright 
disappears altogether, and there is no copyright vested in anyone. 

True, the possessor of the picture virtually acquires the 
copyright, for he has the actual possession of the picture, and 
has the physical power of engraving it and doing what he likes 
with it, for neither the vendor nor anyone else can interfere, 
there being no copyright vested in anyone. But the Legislature 
evidently intended that the purchaser should not acquire the 
copyright unless it was assigned to him in writing by the 
vendor, whereas under the Act he acquires it simply by the 
accident of there being no written agreement. 

I have noticed, in practice, some of the extraordinary results 
of this blundering piece of workmanship, and any lawyer would 
readily discern others. It is high time that it was expunged 
from the Statute Book. 
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As you are doubtless aware, there has been a great deal of 
controversy as to who is the proper person to have the copy- 
right in a picture, whether the artist or the purchaser. 

The artists, headed by the Royal Academy, of course, con- 
sider that they should retain it. 

The Commissioners, however, recommend that, in the 
absence of a written agreement to the contrary, the copyright 
in a picture should belong to the purchaser, and follow the 
ownership of the picture. 

The Bills of 1881 and 1882 give the copyright to the artist. 

I am in favour of allowing the artist to retain the copyright 
for the following reasons : 

If the copyright went to the purchaser in the absence of an 
agreement to the contrary, it would be necessary for an artist 
on the sale of his picture, if he wished to retain the copyright, 
to broach the subject of the intended reservation of the copy- 
right by him to the proposing purchaser. Now, there is, un- 
doubtedly, a great repugnance amongst artists to mentioning 
their retention of the copyright on the sale of a picture, and 
their repugnance is a very natural one. The sale of a picture is 
a very delicate and precarious matter, especially if the artist is 
not a very eminent one ; and the slightest allusion to the reten- 
tion of the copyright by the artist might mar the sale of the 
picture, for the purposing purchaser would very likely think 
that he was being deprived of something which he ought to 
have. This feeling might in a great many instances mar the 
sale of the picture. 

Moreover, a publisher or other person having in view the 
acquisition of the copyright in a picture, either with the picture 
or without it, may fairly be expected to know the law, and take 
care that he acquires the copyright. 

This might easily be legislatively provided for by his 
obtaining, at the time of the sale of the picture, a memorandum 
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in writing signed by the artist. It would not by any means be 
such a delicate matter for such persons to arrange the acquisi- 
tion of the copyright with the artist, as it would for the artist 
to arrange its retention by himself on the sale of the picture to 
some private patron. 

Such an agreement is only what publishers and others 
desiring to acquire the copyright in pictures have been accus- 
tomed to ever since the passing of the Artistic Copyright Act of 
1862. 

Moreover, I think that an artist should be entitled to 
protection for the entire result of the power of his brain ; that 
U to say, what he can obtain for the picture and what he can 
obtain for the copyright also, in analogy to the rights of 
authors, dramatic authors, and musical composers, who acquire 
all rights of copyright, including the value of their copyright, 
and beyond that the royalties on the sale of their books, and the 
value of their rights of representation, together with the 
royalties on such rights of representation. 

In addition, I think that if the advantages of one plan 
over the other are argued on the basis that both artist and pur- 
chaser are ignorant of the law (which, however, is a bad basis, 
for *Ignorantia legis non excusat'), I consider that a greater 
hardship would be caused by the artist unknowingly depriving 
himself of his copyright than by the purchaser of a picture 
unknowingly depriving himself of an accretion to the value of 
his purchase which he never thought of, for, as I have pointed 
out, a purchaser whose object is the acquisition of the copyright 
as well as the picture could easily do so by agreement. 

Further, I think that the purchaser of a picture should be 
satisfied with the acquisition of the picture itself, in analogy to 
the buyer of a book ; but I consider that an artist should be 
satisfied with his right to the sale value of his picture and the 
value of the copyright in addition, and should not be allowed 
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to detract from the value of his picture to the purchaser by 
being allowed to make replicas of it ; with this modification, 
that the copyright which I suggest the artist should retain 
would be valueless to him unless he could prevail upon the 
-owner of the picture to allow the work to go out of his posses- 
sion for the purpose of being engraved. Therefore, imless he 
has made a replica of it he cannot, without such permission, 
have it engraved. I think that the artist should be allowed to 
make one replica for this purpose, but for this purpose only, and 
that any further execution of replicas would be an unfair return 
by the artist for the privileges given to him. The replica 
allowed should be of a smaller size than the original work, so 
as to be distinguishable from it. This, of course, could be sold 
should the artist wish. One advantage to the artist by the 
retention of the copyright would be that he could prevent 
inferior copies of his work being made, and the public would 
know better to whom to apply for the copyright. 

The allowance of only one replica should not prevent the 
artist from using sketches and studies used in executing the 
work." - These [remarks will also apply to the copyright in sculp- 
ture, but they would be a little more difficult of application to 
sculpture, as replicas of sculpture are not so damaging to the 
original work as replicas of paintings are, and consequently 
sculptors have been in the habit of executing many replicas of 
a successful work. 

The purchaser of a portrait, or a portrait bust, should have 
tiie copyright, as he would under the existing law if he gave 
a commission to an artist to execute a portrait or a portrait bust. 

Where a photograph is executed on commission the copy- 
right belongs to the person commissioning the photographer, 
whilst the negative belongs to the photographer. 

In non-oommissioned works the copyright belongs to the 
photographer if reserved in writing. 

a2 
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In either case, the sitter is practically unable to prevent the 
unlimited exhibition of his portrait in shop windows. Copy- 
right in a photograph should be given to the photographer, but 
any other person should be at liberty to photograph the same 
person or scene. When photograph portraits are taken on conoi- 
mission, the copyright should belong to the commissioner, and 
copies should not be sold or exhibited in shop windows without 
the written consent of the commissioner. 

With regard to sculpture, it is doubtful whether sculptors 
who copy from antique works, in which there is no copyright, 
acquire copyright in such copies. The Commissioners suggest 
that it should be given to them, but of course so as not to pre- 
vent others from making copies of the original antique work. 

The following persons are capable of acquiring copyright in 
the British dominions : 

A natural bom or na,turalised subject, in which case the 
place of residence at the time of publication is immaterial. 

A person who, at the time of the publication, owes local 
allegiance by residing in some part of the British dominions. 

It is probable, but not certain, whether an alien friend who 
first publishes in the United Kingdom, but is resident out of 
the British dominions, acquires copyright in the British 
dominions. 

I think that, acting in the spirit which dictated the 
Naturalisation Act, we should throw open the acquisition of 
copyright throughout the whole of the British dominions to 
natives and foreigners alike wherever they are resident, so long 
as they first publish in the British dominions. 

As to the place of publication, by the present law copyright 
acquired in the United Kingdom extends to every part of the 
British dominions ; but if a book is published in any part of 
the British dominions other than the United Kingdom, the 
author cannot obtain copyright, either in the United Kingdom 
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or in any of the colonies^ unless there is some local law in the 
colony of publication under which he can obtain it within the 
limits of that colony. 

This law is obviously unfair to the Colonies, for a British 
subject publishing in the United Kingdom acquires copyright 
throughout the British dominions, whilst a colonial can only 
obtain such copyright by first publishing in the United 
Kingdom. 

A colonial is in even a worse position than a foreigner with 
whose country we have a copyright treaty, for the foreigner first 
publishing in his own country can, by means of the treaty, ac- 
quire copyright throughout the whole of the British dominions, 
whilst the colonial cannot secure his copyright either in the 
British dominions nor the foreign country, unless he first 
publishes in the United Kingdom. This law applies to books 
only, for it appears that by Section 1 of the Artistic Copyright 
Act a British subject resident within the dominions of the 
Crown has the copyright in paintings, drawings, and photo- 
graphs, whether made in the British dominions or elsewhere ; 
therefore a colonial painter acquires the copyright in his 
painting made in the Colonies throughout the British dominions, 
whilst a colonial author publishing in the Colonies does not 
(unless there is a local copyright law) acquire the copyright 
throughout the British dominions for his book. Here is another 
glaring instance of the anomalies of the present law. 

The law would be put upon a broad and uniform basis, if 
publication of all works of copyright in the British dominions 
should confer copyright throughout the whole of the British 
dominions. 

Nothing shows the irregularities of the present law better 
than the various terms applied to the various subjects of copy- 
right. For instance : 

The term of copyright in books, and in printed and pub- 
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lished dramatic pieces and music, is the life of the author, and 
seven years after his death, or forty-two years from the date of 
publication, whichever is the longer. 

The term of copyright in music not printed and published, 
but publicly performed, is doubtful, and^ may perhaps be 
perpetual. 

The term of copyright in a lecture not printed and pub- 
lished, but publicly delivered, is wholly uncertain. 

The term of copyright in a lecture printed and published, 
is the longer of the two periods of twenty-eight years and the 
life of the author. 

The term of copyright in engravings is twenty-eight years, 
from publication ; in paintings the artist's life and seven years ; 
in sculpture fourteen years from the first * putting forth or 
publishing of the work,' fourteen years more being given to 
the sculptor if he is living at the end of the first term. 

There is no reason why there should be these various terms 
when one certain period could be adapted to all the subjects of 
copyright. The difficulty is to fix that term. 

The Commissioners recommended the term adopted by 
Germany, namely, the life of the author and thirty years after. 

It would, however, be difficult in many cases to ascertain 
the date of the death of the author, and if the system of regis- 
tration which I shall recommend is carried out, the date of the 
registration of the work would be the best date for the duration 
of the copyright to date from, so that by simply referring to 
the copyright registry, the date of the termination of a copy- 
right could be immediately ascertained. 

I think that a period of fifty years from the date of the 
registration of the copyright would be a suitable term for all 
the subjects of copyright. This period would preserve the 
copyright to authors until they reach a very old age, and on 
their premature deaths it would be sufficiently long to benefit 
their wives and children. 
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One of the greatest improvements to the law of copyright 
would be a well-considered system of registration for all the 
subjects of copyright. 

A system of registration is now provided for books and 
w^orks of art, but for no other subjects of copyright. 

It is recommended by the Commissioners, and most of the 
witnesses were of opinion that it would be quite practicable. 
Amongst those of that opinion was Mr. T. H. Farrer, the 
Permanent Secretary of the Board of Trade, who was examined 
at very great length before the Commissioners, and whose 
evidence showed the greatest sagacity and mastery of the 
subject. As you are aware, a system of registration has been 
carried out quite successfully in the case of trade marks, and a 
system of copyright registration would not present greater 
difficulties* 

Such a system would, amongst numerous other advantages, 
effectually determine those most important points in any copy- 
right litigation, the exact date of the commencement and 
termination of the term of copyright. 

In order to make such registration efficacious and universally 
resorted to, it should be made compulsory, for we all know that 
any legislation which is made optional is necessarily made 
uedess. 

From the evidence before the Commissioners it appears 
that the present registry at Stationers' Hall is not regarded 
with very much favour. 

It will T^e best, therefore, to make the copyright registry a 
department of Government, and, for the reasons which I shall 
presently unfold, I think it should be made an adjunct of the 
British Museum. An officer, entitled the Registrar of Copyright, 
should be appointed. He should be a solicitor, well conversant 
with, and having a sympathy for, the subject. He should be a 
^ood organiser, and able to grapple effectually with details, of 
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which of course there would be plenty in making such a 
department work to the satisfaction of the public. 

Every subject of copyright should be registered in register 
books with indexes. 

It may, perhaps, be thought that this would be a very 
colossal labour, but it would not be a more arduous labour 
than the compilation of the present catalogues of the books, &c., 
in the British Museum. 

You must bear in mind that the registrar would have no 
arrears of works to enter ; he would only have to register the 
publications as they came in day by day. 

The registration of the work, and the deposit of a copy for 
the British Museum, should be one and the same act. 

You have now to perform two acts, registration at Stationers' 
Hall, and the deposit of work at the Museum. 

There should be power to order the production of the 
deposited works when required. 

The oflBce could be supported entirely on the fees paid for 
registration, which, having regard to the extension of the sub- 
jects of registration, could be reduced to 1«., or even Qd., in lieu 
of the present fee of 5«., or thereabouts. 

The amoimt of fees taken in the registry would probably 
cover all expenses, and probably even yield a profit to the 
revenue, as is the case with the General Post OflBce ; and in 
order to spare provincials the trouble of registering at the 
Central Registry, some plan might be adopted by which they 
could eflfect registration at the Central Registry by means of 
the District Post OflBces. 

Transfers of copyright could be effected by means of the 
register. Copyright might be transferable either in the whole 
or in parts, as in the case with ships. 

Certified extracts, to be procured for a very small fee, should 
be made evidence everywhere of the transactions on the register. 
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In practice, the transfer of copyright is very often accom- 
panied by various provisions and stipulations requiring embodi- 
ment in a formal deed. It will therefore be necessary to allow 
concurrent deedp to be entered into on the transfer of copyright 
in addition to the transfer by means of the register. 

Ad vaiorem duty, at the rate of 10s. per cent., is now 
payable on the consideration for the transfer of copyright 
where such transfer is effected by deed or conveyance. This is 
a very severe tax. Copyright is the merchandise in which 
publishers deal, yet the merchant does not pay a tax of 108. per 
cent, upon sales of his merchandise. Why, therefore, should a 
publisher, merely because from the nature of his particular 
merchandise its transfer must often be accompanied by stipula- 
tions which require embodiment in a formal deed or conveyance ? 
This duty should be abolished. 

In order to protect copyright from improper transfer, the 
present protective system in force as to stock at the Bank of 
England ^light be applied. 

At present the High Court alone has jurisdiction over the 
registry of copyright. With an extended system of registration 
it will perhaps be expedient to give local and County Courts 
similar powers. 

A rectification of the register might be obtained, when 
necessary, by the use of similar machinery as that employed 
with respect to trade marks. 

The Court should have ample jurisdiction for granting relief 
in the case of bona fide mistake and delay, and in cases of fraud. 

Photographs of works of art might be registered for the 
purpose of identification of the originals. 

Every registered subject of copyright should bear upon it 
the name of the proprietor, or if the proprietors are a firm, the 
name of the firm simply, and, in the latter case, the name of 
the firm simply should be placed on the register. 



20 

In order to effect compulsory registration, the copyright owner 
should not be permitted to have any remedies whatever in respect 
of anything done previous to the registration of his copyright. 

It may be suggested that it would be absurd to register 
every work of literature or fine art, however small or trifling in 
character, but I think we may be certain that this will not be 
done in practice for the following reasons. The deprivation of 
all their remedies until registration would be a suflScient in- 
ducement to copyright owners to register all works which they 
consider of sufficient importance to protect from piracy, 
especially, as I propose, that they should be able to do this for 
a very trifling fee. The result, therefore, would be, that only 
such works would be registered, and very small and trifling 
works would not be registered, but left to their fate, and be 
liable to be pirated if anyone thought it worth while. 

With regard to paintings, drawings, and sculpture, there 
would be no necessity to register these while still in the posses- 
sion of the artist, for the reason that it would be difficult for a 
pirate to obtain access to them, and the niunber of such works 
would also be an insuperable obstacle to their registration. But 
when parted with by the artist they should be registered, in 
common with all the other subjects of copyright. Until such 
works are parted with, the artist should be allowed protective 
powers as if he had registered. 

Penalties should be retained, as at present, for non-delivery 
of copyright works at the registry. The present penalties for 
infringement of copyright requires revision ; notably, the 
penalty for the infringement of dramatic pieces and musical 
compositions. We have iseen that with respect to the latter the 
minimum penalty is 40s. This penalty is much too large in 
the case of singing single songs. In the case of more important 
musical compositions it might be just. 

A recent decision by the House of Lords with respect to 
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the play called * The Wandering Jew 'reveals a blot on the 
present law. In that case the Defendant had taken two im- 
portant scenes from the Plaintiflf s play, but the Lords held, 
that to succeed in an action for the infringement of dramatic 
right, the Plaintiflf must prove substantial damage, and that 
the PlaintiflT had not sustained substantial damage in that 
case, notwithstanding the fact that two whole scenes of the 
PlaintiflTs play had been copied by the Defendant. Surely a 
dramatic author is the best judge of the extent to which his 
drama is damaged by piracy, and he should be able to recover 
whenever any portion of his play has been copied. 

A good system of penalties should be provided for the in- 
fringement of all the subjects of copyright, and provisions for 
impounding all the apparatus of piracy, and for the recovery of 
all costs of proceedings. 

An immense deal of harm is done to the reputation and 
pockets of artists by the wholesale importation into this country 
of those vile prints which are apparently most of them executed 
in Germany. You see them principally in inns and lodging- 
houses, and they are tnost ofiFensive to the eye and artistic taste. 
They do not convey the slightest impression of the original 
work, and their drawing and perspective are only worthy of the 
artistic genius of ' Fkr Cathay.' 

The present law gives a right to seize them, but it is 
apparently insuflBcient to prevent their importation into this 
country, possibly for the reason that there is no summary power 
of seizing them where they are found, or of searching for them 
where they are suspected to be. 

The present law is inefl&cient for the efifectual prevention of 
piracy of works of art in many respects. 

You may obtain a conviction for the sale of piracies, but it 
appears that the magistrate has no power to grant a warrant 
for eotry into the premises where piratical copies in question 




/ 



.^ 






22 

are to be found for the purpose of seizing them. A niagistrate 
should have power to issue a search warrant, and to cause the 
piracies, to be produced and forfeited to the proprietor. It is 
also very diflBcult to get at the street hawkers of piracies, as 
there is no power to seize piratical copies where they are 
seen. 

The present power to proceed by summons is ineflfectiial, 
because before it can be issued and served the offender 
goes ofif. 

Powers should be given to constables, on the instruction of 
owners of copyright, to seize piratical copies whenever found or 
displayed, and to take such copies before a magistrate, who will 
cause them to be .forfeited to the owner. In order to prevent 
the possessor of piracies from netting up the defence that he 
has not sold any, no proof of sale should be necessary. 

In order to get at the real manufacturer or importer of 
piracies, courts and magistrates should have powers of ad- 
ministering interrogatories to this end. 

By the present law you must summons a pirate in the dis- 
trict where he carries on his business. 

Obviously such people are here, there, and everywhere, and 
power should be given to summons them wherever they can be 
found. There should be penalties for misrepresentation of 
authorship of all subjects of copyright. 

Protection in the way I have indicated should be given to 
all subjects of copyright, not only in the United Kingdom, but 
in all parts of the British dominions. 

There should be full protection against fraudulent signature 
to, and copies of, pictures, at the instance of both artist and 
owner. 

I will now refer to Colonial copyright. As you know, many 
of our Colonies, especially the smaller ones, have no publishers 
or printing presses worth speaking of of their own, and they are 
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consequently largely dependent for their supply of English 
literature on the importation of American and other foreign 
reprints of English books. 

The Copyright Act (1842) forbad the importation into the 
Colonies of foreign reprints of books first published in the 
United Kingdom. The Colonies felt this to be a great hardship. 
The Foreign Eeprints Act (1847) was, therefore, passed to alle- 
viate the hardship. This Act provides that, where the Legis- 
lature of a colony has made due provision for the protection of 
the copyright of British authors, the prohibition against the 
importation of foreign reprints of books, first published in the 
United Kingdom, should be suspended as far as regards such 
colony. 

The British possession most concerned with this branch of 
the Law of Copyright is Canada. The foreign country reprinting 
the largest number of English works is of course the United 
States, and into Canada, as the immediate neighbour of the 
States, the largest number of American reprints of English works 
would naturally flow. 

Canada made what it considered a sufficient provision for 
securing the copyright of British authors by imposing a duty 
on the importation of American reprints into the colony for the 
benefit of the British authors. This provision was a dead failure, 
and the duty was practically never collected. 

Eventually, Canada passed a satisfactory Copyright Act in 
1875, securing to British authors of literary and artistic works 
copyright in Canada, with a prohibition against the importa- 
tion of copies of such works into Canada from elsewhere. No 
similar Act has however been passed in any other of our colonies, 
and they are still in a great measure dependent for the supply of 
English literature upon importations of foreign reprints of 
English copyright works. 

In order, therefore, to attain the twofold advantages of 
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securing to the British author the full benefit of his copyright 
in the Colonies, and at the same time to preserve to the colonial 
reader his due supply of English literature, the Commissioners 
recommend a system which is a compound partly of the licensing 
system, and partly of the policy of the Foreign Beprints Act. 
The plan of this system is that in case a British copyright owner 
does not avail himself of the copyright law of a colony, or in 
case no adequate provision is made for the republication and 
sale of a British copyright in the colony within a reasonable 
time of the publication of his work elsewhere, a license may be 
granted for the republication of the work in the colony, subject 
to payment of a royalty on each copy of the work to the copy- 
right owner, due provision being made for the collection and 
transmission of such royalty to the copyright owners. 

But in order to secure to the smaller colonies, which have 
no printing and publishing firms of their own, and in which 
therefore the above provisions would not be practicable, the con- 
tinuance of their supply of foreign reprints of British copyright 
works, the Commissioners recommend that the provisions of 
the Foreign Reprints Act, allowing the importation of foreign 
reprints of British copyright works into the colony should still 
remain in force, except in those colonies where the following 
three circumstances exist : First, where the owner has availed 
himself of the colonial copyright law ; secondly, where an ade- 
quate provision for the publication and sale of the work has 
been made ; and thirdly, where there has been a re- publication 
under the licensing system. 

In passing on to the subject of international copyright, we 
are confronted face to face with that barrier to any complete 
system of international copyright, the American question. The 
Americans selfishly keep themselves aloof from any copyright 
treaty with Great Britain, mainly for the reasons that the 
number of British authors vastly preponderates over the number 
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of American authors ; and by consequence the pecuniary benefit 
to the Americans, by the publication of British copyright works in 
the United States without making adequate remuneration to the 
British authors, is vastly greater than the pecuniary loss to the 
Americans by their authors having first published their works 
in the United States, and consequently be unable to acquire 
copyright therein in the United Kingdom. Besides the loss to 
British authors through the piracy of the Americans of their 
works without adequate remuneration, direct injury is done to 
British authors by the exportation of American reprints of 
British copyright works to the British Colonies. 

Great complaints are made by^ jBritish publishers of the 
exportation of American reprints of British copyright works to 
Australia and other British Colonies. 

The injury to British authors by the non-existence of a 
copyright treaty with the United States is intensified by the 
fact, that although British authors cannot acquire copyright in 
the United States, and worse still, that a British author, having 
first published in the United States, cannot subsequently 
acquire a copyright at all in this country, yet an American 
can first publish here and acquire the British copyright, and 
then subsequently publish in America and acquire the American 
copyright. 

It is true that the leading American publishers pay British 
authors sums for securing advance sheets of their works in the 
States, and protect themselves inter ae from rivalry by a sort 
of trade courtesy, by which they in a measure recognise one 
another's rights to certain publications; but they cannot 
effectually protect themselves against rival publications of 
British works. 

One of the American excuses is that English works are 
published at very dear prices, and that the gift to British 
authors of copyright in the States would make English books 



26 

very dear there. But I am convinced that if the American 
publishers would only look at the question from a broad 
and liberal point of view, they would see that their best 
policy is the fair and high-minded one of securing to British 
authors copyright in the States, by which means the pub- 
lishers of these works would be eflfectually protected from 
rivalry and piracy, and they would consequently be able to 
publish such works much cheaper than is possible at present, 
and that what they lose in remunerating the British author 
would be more than recouped to them by the increased circu- 
lation and sale of such British works in the States. Retaliation 
on the Americans has been suggested by withdrawing from them 
the privilege of copyright in such of their works as they may 
first publish in this country; but because another nation 
chooses to adhere, to a narrow-minded policy of protection, 
that is no reason why we should do the same. We should 
rather, by our continued liberal and unselfish treatment of the 
Americans in the matter of copyright, compel them in time to 
follow our good example and meet us fairly in the matter. In 
the meantime we cannot wait for the Americans, but must 
perfect our International Copyright Law, leaving them out for 
the present. 

With reference to the General International Copyright Law, 
foreigners are now obliged to register their copyright both here 
and in their own country. * The Commissioners recommend 
that a certificate of registration in either country attested by 
consular authority should be sufficient evidence of registration 
iu the other. 

Authors of books published in a foreign country can only 
prevent the publication in the British dominions of unauthor- 
ised translations for five years from the publication of an 
authorised translation. Authors of dramatic works first publicly 
represented abroad can prevent the representation in the British 
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dominioDS of unauthorised translations and adaptations of 
such pieces for five years from the first public performance 
of an authorised translation or adaptation. 

These advantages are, however, coupled with certain 
stringent conditions. In the case of books the original 
work must be registered here, and a copy deposited within 
three months of the first publication in the foreign country. 
An authorised translation must be published not later than 
a year after the registration here, and the whole of the trans- 
lation must be published within three years from such 
registration. In the case of dramatic works, the authorised 
translation must be published within three months from the 
registration of the original work. 

From the evidence before the Commissioners, it' "appears 
that these periods are considered to be too short, it being im- 
possible to ascertain in the country of origin within such short 
periods whether a book or a dramatic piece is suflBciently 
successful to warrant a translation or adaptation being made 
for another country. The evidence also went to show that the 
literal translation of dramatic pieces required to be made within 
three months was a useless expense, as foreign plays could 
never be rendered literally on the English stage, and required 
adaptation. 

The Commissioners think that an unconditional right of 
translation should be reserved to every foreign author being the 
subject of any State with which we have a copyright convention 
for a period of three years from the publication of the original 
work. 

They also think that five years (being the period during which 
authors of books and of dramatic pieces can prevent un- 
authorised translation and adaptation) is too short, and that 
such period should be ten years, and that there shall be no 
nhligration to publish a literal translation of a dramatic piece. 
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They also recommend that translators, whether of plays or 
books, and adapters of dramatic works, should have the same 
rights as authors of original works ; but that if a foreign 
author fail to take the necessary steps to secure his copyright 
within the three years, it should be open to any person to 
secure copyright in any translation or adaptation he may 
make. 

In conclusion, you must bear in mind that the subject of 
copyright is a very vast one, not only by reason of the numerous 
subjects included within its scope, but also from its being 
imiversal as well as local in its application. I have been 
unable, therefore, within the limits of a Paper, to do more 
than merely refer to some of the points of the subject, but I 
hope that some of my suggestions may be of service in the cause' 
of Copyright Reform. 
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